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I. KIND OF PROCEEDING AND NATURE OF THE RULING IN THE LOWER
TRIBUNAL -

This litigation involves the interpretation and |
application of a.certain festrictive endorsement, Endorsement No.
7,Hto the West Virginie'Department of Transportation, Division of
' Highways’ (hereinafter “DOH”) liability insuranee policy;
Appellants Howard Wrenn and Sandra Belcher, as natﬁral parente
and co- admlnlstrators of the Estate of Matthew Wrenn, and Angelia
Harper,-as natural mother and administrator of the.Estate of
Justin’Janes; brought this action seeking accountability of the
DOH for its negligent failure to perfOrm its dﬁty to inspect and

make safe a certain sectlon of its rlght of way where their sons

S

met their demlse.. The Clrcult Court of Wyoming County, West

Virginia (Judge Hrko presiding) in the civil action styled Howard

Wrenn and Sandra Belcher, as Natural Parents and Co-
Administrato:s of the Estate_of Matthew Wrenn, and Angelia :
Harper, as Natural Mother and Administrator of the Estate of

Justin Janes'v. The West Virginia Department of Transportation,

Diﬁision.of Hiqhwaﬁé,.Wyomiﬁg County Civil Action Ngo. 08-C-93,
entered a ruling that tﬁe'Circﬁit Court of.Wyoming County lacks
subject'metter jﬁrisdiction over the claims asserted by
flaintiffs. The Circuit Court determined that thete”is no
appllcable insurance coverage under ‘the State of West Vlrglnla 5
Insurance Pollcy and, as such the DOH is entitled to soverelgn

1mmun1ty under the West Vlrglnla Constltutlon



This appeal challenges fhé.CirCuit Court's ruling in
that it.erronéously intéfpreted Endorsement No. 7 broadly, when
it is well- settled that exclu31onary language in an insurance
policy is to be strlctly construed. _In applying its broad
intorpretation; theVCOurt erred io.holding_tﬂat the DOH is
‘entitled to soverelgn 1mmun1ty because of Endorsement. No. 7,.eﬁen
though the restrlctlve endorsement does‘not spec1flcally exclude
the DOH from llablllty for its negllgent “fallure to inspect” and
.negllgent “failure to make safe” lts‘rlghts of way; This appeal

also challenges the Circuit Court's réfusal'to recognize that

Endorsement No. 7 violates West Vlrglnla law and is void as being

agalnst publlc policy because the effects of such a restrlctlve
endorsement is contrary to the mandates of our legislature.
II. STATEMENT OF FACTS
| F Baokgroupd

_On'the evening.of November 26, 2007, Matthew Wrenn and
Justin Janes were travellng in a single wvehicle on County Route
35/1, also known as Devil’s Fork Road, whlch traverses Ralelgh
and Wyoming count;es (herelnafter “Dev1l's Fork Road”}, on their
waj_back-home from a day long hunting trip. As the two young men
.rounded an wge cﬁrve approximately one (1) mile up'Devil's.Fork
Road, where the roaoway crosses several culvérts¢ their vehicie

;droppéd off the edge of the road and overturned into a deep,




washed-out, impoundmeﬁt of water cauéing both young men to_periéh-
by drowhing. | |

The Seqtion 6f.DeVilfs Fork Réad in gquestion has been
thersité of numerous acci&ents, one of which claimed the life of
another motorist just'mdnths prior tQ'the subject crash. This
parﬁicular seétion of road consists of multiple; sharp.and
danqeroué “8% curves which open up to a single-lane bridge that
'crbésesVéeveral steel culvérts. The bridge.itself holds no |
Shouldér_or guardrail, aﬁd is devoid of signage, fog lines, edge -
lines_or any other markings to pfotect motoristé from an
approximate fiftéen foot {(15") wvertical plunge into.a deap
iﬁpdundment of water'that'héd formed on the DOH’s right bf way
due to washing out and excesé debris. Additionaliy, the roédﬁay
leading up to the crossing is also narrow énd unlined and is
likewiéé deﬁoid offany signage'to_warn of the dahgerous
conditicns that lie ahead when approachiﬁg the sihglemlane bridge
from eitﬁer direction. |

| At all times rélevantf_the DOH had designated its.

District_Nq. 10 (which encompasses Mcwaell, Mercer,-Raleigh, and
Wyoming counties) for the ovérsight and carrying oﬁt of its work
and responsibilities for.DGVil’s Fork Road. Such - :  .: |
'respénsibilities included the duty to inspect, repair, maintain,
attend:to and make reasonably safe for the motoring public, the

DOH's rights of way'alonglbevil’s Fork Road, including but not



limited to all bridges, culverts, sﬁreams and waterways within-
and alongside.such.road and rights of way.. Upon information-and
belief, Defendant ﬁOH had_prior notice_of'ﬁhé éxistence of the
dangerous éonditions on this particular séction of Devil’s Fork
Road due to numerous accidents which had.occurred there and the
outéries of lbcal éitizens.to make the.tight of way and bridge
safe. Just mdhtﬁs prior to the—sﬁbject agcident, another
mOthist died at this.very iocatiqn when his wvehicle left.the
road and crashed into the:impéundment of wéter below and, shortly
_befdre that, a Sheriff’é Deputy veered off'of the road and into
fhe impoundment of water. Moréover, lbéal_citizens had contacted
the DOH prior to the subject crash éhd asked cne or more
officials to come to the_scene, inspect it aﬁd'take Such measﬁres_
as were fequired.to eliminate or.mihimize the hazafds'presented
. by this dahgeroﬁs_séction of roadﬁay and the déep impoundment of
.water that had formed below. The'DQH failed to respond to the'
public outciies. ‘As a:diréct and pfokimate resﬁlt of the DéH*s
negligént failure to inspect énd make safe thése dangerous'
conditioné,.Devil’s Fbrk Road claimed two more livés; nanmely, thé
lives of Matthew Wrenn and Justin Janes.

B, Procedural History

Appellants filed their Complaint on April 18, 2008

asserting, among other things, that the accident in guestion was

dixectly and proximately caused by the DOH’ s negligent failure to




inspect, repair, maintain, attend to and make reasonably safe a -

particular section of Devil’s Fork Road and the DOH’'s rights of

way along said road -Additionally,'Appellants prayed-for.a

declaratory judgment agalnst the DOH which requested the

,follgw1ng.

See,

In the event that the defendant invokes the exclusion
contained under “Endorsement #7,” Plaintiffs seek a
declaratory judgment determination by the Court declaring
that the same is null and void as being, unsigned, vague,

- ambiguous, unconscilonable and against public policy and laws

of the State of West Virginia.
Complaint, Para. 18.

Endorsement No. 7 at issue in this case provides as

follows:

Tt is agreed that the insurance afforded under this policy
does not apply to any claim resulting from the ownership,
design, . installation, maintenance, location, supervision,
operation, construction, use, or control of streets
(including sidewalks, highways or other public :
thoroughfares), bridges, tunnels, dams, cuiverts,_storm"or
sanitary sewers, rights-of-way, signs, warning markers,
markings, guardrails, fences, or related or similar

‘activities or things but it is agreed that the insurance

atfforded under this policy does apply (1) to claims of
“bodily injury” or “property damage” which both directly
result from and occur while employees of the State of West

- Virginia are physically present at the site of the incident

at which the “bodily injury” or “property damage” occurred
performing construction, maintenance, repair, or cleaning

(but excluding inspection of work being performed or
materials being used by others) and (2) to claims of “bodily .

injury” or “property damage” which arise out of the
maintenance or use of 81dewalks which abut buildings covered
by the pollcy

The DOH filed a Motion to Dismiss alleging that the

Circuit Court lacked subject matter jurisdiction because the West



Virgihia'COﬂstitutidn prohibits_thé State from being sued unless
there is applicable liability.inéurance coverage. The DOH
claimed that, as applied to the case at bar, there is no
insurance coverage due to the Testrictive_Endorsement_No. 7
referred to abové] Speéifically,_the DOH.maintained that since
workers were not physically present at the time and place of the
incident, Endorsement No. TIpreéludes insurande_coverage and
renders the DOH immune‘from liability. The DOH élsq contended
that tﬁe_Complaint should be dismissed for failure to join an
indispensable party, to-wit: the West Virginia Board of Risk and
Managément (“BRIM”)}, an issue which was not ruled upon during the
hearing_
III. ASSEIGNMENTS OF ERROR
A. The Circuit Court erred in finding the DOH
- entitled to sovereign immunity, based upon its

broad interpretation of Endorsement No. 7 and its

specific finding that said Endorsement excliudes

coverage for the DOH’s negligent failure to -

inspect and make safe its roads, bridges, etc.

B. The Circuit Court erred by failing to recognize that
Endorsement No. 7 is void for being contrary to West
Virginia law and for being against public policy.

IV. POINTS AND AUTHORITIES RELIED UPON

W. Va. Const. Art. VI, § 35. . + o u o o o v it 10

W. Va. Code § 17-2A-8(1). « v v v o v e e e e 2
W. Va. Code § 29-12-1 et. S€g. . . « « = = « & « . v . . . . 9,17
W. Va. Code § 29-12-5. . . + v o v o v i v e e e e . . 9,16



Syl. pt. 2, State ex rel. McGraw v. Scott Runyan Pontiac— Bulck

157 w. va. 572, 201 S.E.2d 282 (1973). . . .

Titchnell v. The West Virginia Depaﬁtment of Transportatioh,
Division of Highwaysg, Civil Action No. 03-C-266 (Wayne County,

7

10

Inc., 194-W Va. 770, 461 S. E 2d 516 (1995)

Syl. pt. 1, Chrystal R.M, v. Charlie A.L., 194 W. Va. 138, 459
S.E.2d 415 (1995} . . . . . i h w4 e e e e e e e d e e e . 8B
Syl. pt. 1, [in part,] Cordle v. General Hugh Mercer

Corp., 174 W. Va. 321, 325 S.E.2d 111 (1984)... . . . . 8
Forshey v. Jackson, 671 S.E.2d 748 W. Va. (2008). 8
Murphy v. Smallridge, 196 W. Va. 35, 36, 468 S.E.2d 167, 168
(1896). . « « v « .+ . e e v e e e e e e e e
Pittsburgh Elevator v. West Virginia Board of Regents,
172 W. Vva. 743, 756, 310 S.E.2d 675, 689 (1983) . . .

National Mut; Ins. Co; V. McMahon.& Sons, Inc., _
177 W. Va. 734, 356 S.E.2d 488 (1987). . . . . - ... oL . 11
Marlin v, Bill Rich Const.; Inc., :

198 W. Va. 635, 482 S5.E.2d 620 (1996). . . . . . . . . . . . . 12
Russell v. Bush & Burchett, Inc., 210 W. Va. 699,

706, 559 S.E.2d 36, 43 (2001). s e e e e e e e 17
Blessing v. Nat’l bnq g & Contractlnq Co., 222 W. Va. 267,

664 S.E.2d 152 (2008). - .« Lo o s s e e e e e i8
Avexsman V. DlVlSiOH of Environmental Protection, _ .
208 W. Va. 544, 542 S.E.2d 58 (2000). . . . . . . . .. . . .19
Adkins v. Meador, 201 W. Va. 148, 153, 494 5.E.2d 915,

920 (1997) . + v v v e e e e e e i e e el e e e 22
Gibson v. Northfield Ins., 631 S.E.2d 598 (W. Va. 2005): 22
Syl. pt. 2, Universal’UnderWriteré Ins. Co. v. Tavlor. ,
185 W. Va. 606, 408 S.E.2d 358 (1991). . + .+ « v v & 4 4 . . 22
Syl. pt. 1, Bell v. State Farm Muﬁ. Auto Ins. Co.,

157 W. Vva. 623, 207 S.E.2d 147 (1974). . . . . . . . . . . . 22
Syl. pt. 2, Johnson v. Continental Casualty Co.,

. 22

B L —



W. Va., Cir. Ct. Bug. 24, 2005). . . . . . . . v . . . . . . .14

West v. West Virginia DeDartment-of Transportation{ Division
of Highways, et al., Civil Action No. 06-C-~6l1 (Brooke County, S
W. Va., Cir. Ct. Feb. 26, 2008). .+ « .+ ¢ o« o 'v « w w o« o o . .- 14

Werfele v. Kelly Paving, Inc., et. al., Consol. Civil Action
Nos. 07-C-58M and 05-C-306M (Marshall County, W. Va., Cir. Ct.
Jan. 3, 2008).. .. . . Lo 0 0w e e e e e .. 14

Black’s Law Dictionary 167 (2d Pdcket ed. 2001). . PR ._;'. 18
V. DISéﬁSSION CF LAW
.A; Standard of Review
-ﬁAppéllaté review of a circuit court's Qrder granting a

motion to dismiss a complaint is de novo.”'-Syllabus point 2,

State ex rel. McGraw v. Scott Runyan Pontiac%Buick, Inc., 194 W.
Va. 770, 461 S.E.Zd 516 (1995). 'Addiiionally, “{w]hére the issue
- én an appeal from the ciréuit court is cleérly a question of law
or invol%ing an'iﬁterpretatioh of a statute, we applyra de novo
sténdard of'revieﬁ.” syllabus_point 1, Chrysﬁal R.M. v. Charlie”'
A;L4,.194 W. Va. 138, 453 S:E.Zd 415 (1985). <“A determination of
the existencé of public policy in West Virginia is a question of
law ...” and, likewise, is reviewed de.novo. Syllabus ?oinﬁ 1;
[in pért,] Cordle_ﬁ. General Hugh Mercer'ﬁorp.,-174 W. Va. 321,
325 S.E.2d 111 (1984). | |

"In conducting a de novo review, we apply the same

standard applied in the circuit court.” Forshey v. Jackson, 671

S.E.2d 749 W. Va.'(2008}."“Generélly, a motion to dismiss should

be granted only where ‘it is clear that no relief could be




granted under any set of facts that could be proved consistent

with the allegatidhs.’" ig+'(quoting”MurDhV v. Smallridge, 196
'W. Vé. 35, 36, 468 S.E.2d 167, 168-(1996)) (additional citatién
omitﬁéd): “For this reason; motions tb dismiss.are.viewed with
disfavor, and we_counsel'lower courté.to rarely gﬁant.such

motions.” Id. (citing John W. Todge Distrib. Co., Inc. V.

Texaco, Inc., 161 W. Va. 603, 605-06, 245 S.E.2d 157, 159

. {1878)). Accordingly, “[f]or purposes of the'motion'to dismiss,

the complaiﬁt is construed in the light most favorable to

plaintiff, and its allegations are to be taken as true.” Id.

B. The Circuit Coﬁrt-erred in finding the DOH

entitled to sovereign immunity, based upon its
broad interpretation of Endorsement No. 7 and its
specific finding that said Endorsement excludes

coverage for the DOH’'s negligent failure to
inspect and make safe its roads, bridges, etc.

Section 29-12-1 et seq.'of the-ﬁest'virginia Code
réquires-thé State Board.of Risk and Insurance Management (the
ﬁBoard").to procure liability insurance on behalf of the State.
Once.insurance is procured, w. Va..§ 29*12~5(é)(4) specifically

provides that “the insurer shall be barred and estopped from

reljing upon the constitutional immunity of the State of West

Virginia against claims or suits.” “Suits which seek no recovery

from state funds, but rather allege that recovery is sotght under

and up to the limits of the State's liability insurance coverage,

fall outside the traditional'constitutionél bar to suits against




thefState."-.PittsberqhElevetor v. West Virginia Board_ef
| Regents, 172 W;-Ve; 743, 756, 310 S.E.2d 675, 689 (1983)

| The DOH conceded in its Motion to Dismiss that it is
insured by a poilcy of llablllty insurance for “certaln acts of
negllgence”. 0.v., i 3. The State’s liability pollcy, then in
effect, Policy Number RMGL 159-52- 62 specifically prov1des
liability insuxance coverage for any “Wrongful.ﬁct?.of the.
insured. .CoVerage E, § 4 of the Policy defines-a “Wiongful Act”
as “any aetual or aileged act, bfeach of duty;.heglect, ... or
omiseion'by the ‘insured(e)’ in the perfermance of their duty

.7 The DOH alleges that the Pollcy 8 coverage is restrlcted

by language of a certain “Endorsement No 7” thereto, which
precludes coverage for the allegatlons set forth in the
Cemplaiﬁt, -As such, the DOH.alieges that it is conetitutionally
immune from suit under Article VI, § 35 of the”West Virginia
Constitﬁtion.and the Circuit Court laeks'subject matter
jerisdiction to hear the case.

Paragreph.17 of the Complaint eXplicitly states that
“plaintiffs eeek a recovery herein ender and up to ehe limits of
the State’s liability insurance coverage. " This asseieion alone
.is:eﬁough to 1ift the constiﬁutioﬁal bar to suit.againsf the
State and allow_the'suit_to move forward to determine if the
State’s insurance ceverage is applicabkle to this eause-of action.

This is not, however, how the trial court interpreted the law.

10




It instéad chused.its attention on the issue of whether the
cause of action allegéd, which arose from the.ﬁegligent failure
of the DOH to inspect and maké reasonably safe'its rights of way,
feli Within-thé Coverage of_thé State Policy, and,,specifically;
whether Endorsemenﬁ No. 7 eXCluded coverage for the éccident at
issue in this case. In doiﬂg so, the triél_dourt broad1y
interpreted Endotsement No. 77to exclude from coverage all claims
: of negligence against the DOH when-wérkers are not physically

present. - _ _
On its face, the language of the restrictive

Endorsement No. 7 &oes not specifically exclude coverage fof thé
DOH's “fai1ure to inspect” and “failure to make reasonably saf@” 
its rights of way, which includes the waterwéys wiﬁhin its rights. | ;
of way. Accordingly, coverage existé under the State’s liability
policy for such omissions and/or commissions Oﬁ the part of the
DOH and, in pézticular,'exiéts relafivé té the claims set'forﬁh
'in.the Plaintiffs’ Complaint. |

There are well~séttléd bverriding principlés when it
comes Lo insuranéé policy language, restrictive endorsements; and
claims of govérnmental immunity. Fizst, ﬁ[ﬁ]here the policy
5laﬁguage involved is exclusionary, it will be strictl} construed ?
.against the insurer in order that the pur?ose of providing

indemnity not be defeated."-(Emphaéis'added). National Mutr. Ins.

Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 740, 356 S.E.2d 488,

494 (1987). Second, “the general rule of construction in

11



governmentai tort legislation casés'favors liability, not
immunity. Unless the legiSlature_has_clearly provided for
immunity-unde;“the-circumstances, the general common-law goal of

compensating injured parties for damages caused by ﬁegligent acts

must prevail.” [Emphasis added]. Marlin'v,'Bill Rich Const.,

Inc., 198 W. Va. 635, 643, 482 S.E.2d 620, 628 (1996).

‘. Paragraph.S of the'Compléint'states “[t}hat at all
times material hérein, the DOH had a duty to 1nspect ... and méke
- reasonably safe for the motorlng publlc ... Devils’s Fork Road
and the DOH’s rights of way along said reoad, 1ncludlng but not.
limited to all bridges, culverts, sﬁreams and-Waterways within.
-and alongsidé such.roéd and rights.of'ﬁay “ Also, Paragraph 16.
'sets forth “[tlhat the ac01dent in question was dlrectly and
prox1mately caused by the DOH’'s negligent fallure to lnspect

" and make reasonably safe its rights of way, 1nclud1ng but not
llmlted to all brldges, culverts, streams and waterways within
and alongside such ... rights of'way.” Plaintiffs sﬁfficiently
pled that Defendant DOH_had_a.duty to iﬁspeét and make safe and
negligently failed fo do so.

Futthermore, Plaintiffé_sufficiently piled that public
outcries ﬁade Défendant DbH aware of théldangerous conditions and
that it had a duty to inspect the area and make it safe for the
' motoring public. .The West Virginié Department of Highways

;Mﬁintenance_Manual § 01.03, specifically states that “[ilt is the

12




.éstablishea policy of thelbepartment to.investigate and make
‘personal cohtact'fér all:citizens*.requests for_a#éistance R
that there is a “detaiied proéedure for héndling'the Citizens’
Requeéts for Aséisténcé .;,”, and that “[a]ll Mainteﬁance
Supervisory personnel must be aware of this very important

portion of the Maintenance_Program ..f,” Paragraph 15 of the

Complaint states that “months before the accident involving

Matthew Wrenn and Justin Janes, the DOH was asked by one or more

locél citizens to édme to the scene, inspect, and take such
measures as were reguired to eliminate or minimize the hazards
presentéd by this dahgérous séétion.of'roadway.” This refers, in
part, to an iﬁéidentlwh@fe a local citizen made.an appdintment
With.a DOH official to meet at the subject bridge and the DOH .
foicial féiled to show up at that appointment. (Tr. at 9, line
- 24.) .This breach of duty, neglect, and omission of the DbH aiso'
constituﬁés‘a.§Wrongful Act” as defined in fhe State’s 1iabiiity
policy, supra, that is.not specifically excluded by.Endorsemént
No. 7; 'Endorsement.ﬁo. 7, strictlYICOnstrued, does not
ISpecifidaily-excludé from cbverage the assertions set forth in
the Plaintiffs’ Complainﬁ. Accordingly, suéh assértiohs are

covered by the State’s Policy.

The_holding by the trial court below directly conflicts

‘with other circuit courts that have considered this very issue

and concluded that Endorsement No. 7-does'n0t'exempt from

13
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coverage a cause of_action based upon the failure to: inspect or

failure to make safe.

~In a Wayne County case, Titchnell v. The West Viraginia

Department of Transportation, Division of Highways, Wayne County

,Civil_Action No. 03—Cf266, Judge'Darrelerratt concluded that
ﬁ{b]ecause'ﬁhe duty to inspect is not épeéificaily_excluded by
the language of endorsement_#T; Plaiﬁtiffs’ claim is covered by
State insﬁrance.”l A copy of this Order_ié attached as Exhibit A
to the PIaiﬁtiffS’ Response to Defendant The West Virginia
Dep&rtménf of.Transportation,-Division éf Highways’ Motion to
Dismiss Plaiﬁtiffs’ Claims. - L'kewise, finding the Titchnell
d60131on persua51ve, Judge James P. Mazzone cf the Brooke County

Clrcult Court reached the same conclu51on in West v. West

Virginia Department of Transportation, Division of Highways, et.

al., Brooke'Couhty Civil Action No; 06-C~61 (holdiﬁg that the
1énguage of the endorsement does-ﬁot-exclude from 1iability the
.Division of Highways'alleged.failure ﬁo.inSpect.) A copy of this
| Order is-attaéhed as Exhibif B to the Plaintiffs’ Respéﬁse to
Defendant The West Virginia Department of Transportatién,

Division of Higﬁways’ Motion to Dismiss Plaintiffs’ Claims.

Similarly, in a Marshall County case, Werfele v. Keily Paving,

! The DOH subsequently filed a Petition for Appeal on thlS

issue which was unanimously refused by this ‘Court on May 11,
2006. Ronda Titchnell and Paul Titchnell v. The West Virginia
Department of Transportation Divisicn of Highwavs, No. 060538.

14




Inc., et. al., Marshall County Consol. Civil Action Nos. 07 ~C-58M

and 05-C- 306M the Court, in decrdlng the valldlty of an un31gned
Endorsement No. 7, strlctly construed the language of the
endorsement and held that “lelven if Endorsement No 7 was
signed, it does not exclude coverage for the plaintiff’s claims
ce thet'the D.O.H.-failed'ro secure, attend to; and'meke safe
“the ﬁ.O.H;’s hillside prOperty .;..” A copy of this is attached
as EXhlblt A to Appellant’s Petrtlon fbr Appeal |
Plaintiffs’ Complaint asserts that Defendant DOH had a

Aduty to 1nspect and make safe the subject section of roadway, its
“rights of way along said roadway, including but not 1imited to
all bridges,_culverts, streams end waterweys Wifhin and alongside
such road and rights of ﬁay, end negligenrly failed to do so,
-even after requested to do so by ‘the publlc Jurisdiction over
thlu action was and is proper in the trial court since
-Endoreement No 7 does not specrflcally exclude the DOH'
'negllgent failure to inspect the site in questlon and make lt
reasonably safe. Therefore, the trial court should have
_determined; ae-the_Wayne'County, Brooke Connty and Marshell
County Circuin_Courts did, that Endorsement No. 7 does.not:apply
and.that insurance.is afforded relative toﬁthe Plaintiffs’ claims
under the policy in question. B |

C. The.Circuit Courﬁ erred by failing to recognize that

Endorsement No. 7 is void for being contrary to West
Virginia law and for being against public policy.

15




'In addition to the preceding argument, Plaintiffs

allegad in Paragraph 18 of thelr Complalnt that the exclu51onary

prov1saon relled upon by the Defendant DOH to deny insurance
coverage is “unsigned, vague, ambiguoua, unconscionable and
against public pelicy.”  The CerUlt Court below dlsmlssed thls
argument as. belng out of hand since “thls Court doesn’t make
public peolicy - at least that has always been my policy. Public
policy is.made by the Supreme Court and more often the
;egislature ”'_(Tr. at 14, line 11.)
| As previously dlscussed the State typlcally enjoys
'Constjtutlonal 1mmun1ty from 5ult However, our Leglslature has
_ carved out an exceptlon to this sover81gn lmmunlty by allowing
suits against the State when the funds sought and obtained will.
come fromfinsurance'covarage.' To tha£ end, our Legialature.has
.reguired; by statute, the_State'Board of Risk aﬁd Insurance
Managemenf ("BRIM") ﬁo “secure reasonably bread protection
agalnst loss, damage or liability to state property and on
account of state act1v1t1es and respon81bllltles by proper,
adequate, available and affordable insurance coverage.” W. Va.
Code § 29-12-5(a) (2) states, in pertinent part as follows:
| The board shall endeavor to secure reasonably broad
protection against loss, ‘damage or liability to state
pProperty and on account of state activities and
responsibilities by proper, adequate, available and
affordable insurance coverage and through the introduction
and employment of sound and accepted principles of

insurance, methods of protection and principles of loss
control and risk
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 (Emphasis added).

In addition, not only has our State’s Legislature

~reguired BRIM to secure, on behalf of our State, proper and

adequate insurance coverage, our Legislature has also expressed

the stronyg desirability of maintaining insurance coverage by the
State in W. Va. Code § 29-12-1:"

Recognition is given to the fact that the state of

West Virginia owns extensive properties of varied types and
descriptions representing the investment of vast sums of
money; that the state and its officials, agents and
employees engage in many governmental activities and
services and incur and undertake numerous governmental =
responsibilities and obligations; that such properties are
subject to losses, damage, destruction, risks and hazards
and such activities and responsibilities are subject to
liabilities which can and should be covered by a sound and
adequate insurance program.

{Emphasis added).

- Furthermore, in Russell v. Bush & Burchett, Inc., 210
W. Va. 699, 706, 559 S;EQZd 36, 43 (2001), thié'Coﬁrt recoghized
that W. Va. Code § 29-12-1: |

evidences a remedial legislative purpose that the State
establish mechanisms that will dssure that the State is
financially responsible and accountable for injuries
occasioned by culpable State action. That remedial purpose
must be given substantial weight—along with the foregoing
principles that narrowly construe exclusionary policy
language and favor governmental tort Iiability — in.
examining, applying, and interpreting the exclusionary
language in the DOH policy.

(Emphasis added}.
| 'Thﬁs} despite any immunity conferred upon our State by

the Constitution, our State Legislature has made clear through
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statutory pronunciation that BRIM is reguired to procure Qroper
and adeguate insurance fdr-the State so that the State and all of

1ts agencies, 1ncludlng the. Defendant DOH has Drotectlon S0 that

-1t can be flnanc1aliv respon31ble and accountable for 1n1ur1es

occasioned to its c1tlzens by culpable State action. Culpablllty
is defined as:“blameworthy; involving the breach of a duty;”
EM@K'SiﬁW_DHHTmﬂmY 167 (2d_Pocket ed. 2001). This is precisely
what the Plaintiffs are Qlaiming against the DOH. No one else
but the DOH is to blame_for the blatant,disregaﬁd for the |

' pﬁblic’s safety by constructing a bridge with no berm, warning
signs, edge-line ma:kings,—or quardrail, 15 feet above a
waterway; and ailowing the waterway to form a deep iﬁpoundment of
water below. Morecver,'no one else but the DOH is to blame for

the death of the individuals herein due to its breach of duty to

the public to respond to the pleas to inspect'the'bridge and deep-

impoundment of water beside the bridge, maké it safe, and prevent
further_tragedy;

In discussing governmental accountability, Justice

Starcher, in his concurring opinion in Blessing v. Nat’l Fna'qg &

Contracting Co., 222 W. Va. 267, 664 S.E.2d 152 (2008), stated
that.“[wihen the State through its own negligence bas.injured'an
individuai, it is precisely the State thét is in a better
position to spread the costs of thérdaméges_it inflicted - rather

than a private citizen, who is left with no remedy.” Justice

18



Starcher_renderéd hiéxopimion favofing gxeate: gdvernment
accountability, regardléss of whether insurance is available, and
in épposition to the Marchaic constitutional languagef
.establishiﬁg the éovereiQﬁ'immunit& jurisprudence of éur State.
Justice Starcher also noted that “tw}ithout fear of liability,
.the State has little incentive to be carefﬁl in its actions,
_bQCause ény injuries resulting ffbm 8 failu:e to'pérform its
dutieé are of no financial consequencé;” This is all too clear
in the case at bar. As-preﬁiously discussed, the State, in
perforﬁing its primary function, created & dangerous conditioﬁ by
erecting such a-bridge'with.no guardrail, caused the dangerous
'condltlon to worsen by allow1ng a deep 1mpoundment cf water to
form from wash-out and debris, failed to make it safe, and is now
ciaiming it cannot be'held liable for such..rNothing could be = = i
more contrary to the public poiicy of this State. | |
This_Coﬁrt has'alreédy opined, in dicta, that the
failure to insure a state agency agalnst negllgence resultlng

from the agency’ s primary function is. suspect. In Aversman V.

Division of Environmental Protection, 208 W. Va. 544, 542 S.E.2d

58 (2000), a landoﬁner brought an action against.the:Départment ' ;
of Environmental Protectidn (DEP) to recover for damage from & .5
floodlng allegedly caused by a negllgent mine reclamatlon

project. The DEP countered that_it was immune from suit since

its_insurénce policy provided no liability coverage. The circuit
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"court agreed and the DEP was_diémissed on summary judgment;__Thé
iandowner appealed, and ﬁhis.Court:ultimately :éinstatéd the.case
oﬁ the ground that the.lower:coﬁrt's ofder lacked sufficient
flndlngs of fact and conclusions of law to permit meanlngful
review. Nonetheless, the Court took the opportunlty to Comment
on the DEP’.s argument regarding the 1nsurance exclu51on That

oplnlon states.

We note that the reclamatlon of abandoned mine sites is .

‘a primary function of DEP.

[T1t is the intent of the Leglslature by this article
to vest jurisdiction and authority in the director of
- the division of environmental protection to maintain
program approval by, and receipt of funds from, the
United States department of the interior to accomplish

the desired restoration and reclamatlon of our land and

water resources.

W. Va. Code § 22—2=~2 (1994). Thus, DEP is in the unlque
position that it is charged with the restoration of sites
left abandoned by others; DEP does not operate plants,
factorles,_or mines of its own that might result in a
“governmental direction or reguest ... to clean up ...
pollutants.” To the contrary, DEP actually is a government
entity that: dlrects or requests others to clean up
“pollutants.

Thus, the exclusion at issue seems particularly
ill-suited for a policy written for the DEP. While we do not
find it necessary to make a detailed analysis of the policy
to resolve this appeal, we are skeptlcal of any policy
language that purports to exclude a prlmaly function of the
insured. :

208 W. Va. at 546, 542 S.E.2d at 60, fn.2. [emphasis added}

The instant case is pre01sely the 51tuat10n thls Court

cast doubt upon in Ayersman. The first duty assigned to the

Commissioner of the Division of Highways'is teo “[elxercise
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general supervision over the state road syetem and the
constructien,_recenstruction, repair, and maintenance of state,
roads-and highWaYs;” W. Va. Code § 17-2A-8(1). By its terms,
restrictive Endorsement No. 7 seeks.to'elimiaate eoverage for the
DOH’s key functions of maintaining the State’s road systems,

guardralls, waterways, or rights of way, and thereby precludes

the DOH from malntalnlng Ieasonable protectlon so that it can be

financially respon81ble and accountable for 1njur1es occa51oned
to its citizens by culpable State actlon ) Again, restrlctlve
Endorsement No. 7, in pertlnent part provides as followsr
it 1s agreed that the insurance afforded under this pollcy
does apply (1) to claims of ‘bodily injury’ or ‘property
- damage’ which both directly result from and occur while
employees of the State of West Virginia are phy31cally
present at the site of the incident at which the ‘bodily
injury’ or ‘pProperty damage’ occurred performing
construction, maintenance, repair, or-cleaning (but
excluding inspection of work belng performed or materials
being used by others )

As the Defendant DOH represented and the trial court
held, the above restrictive endorsement means that the DOH dis
only.financiaily responsible and accountable_for injuries it
causes to its citizens when a State DOH employee is physically
present at the site when the injury happens. Given the fact that
the DOH always uses independent contractors to do its guardrail
installation and repair work, there will never be a State DOH

employee physically ?resent'at the site of the incident when an

injury happens as a result of “culpable State action.” Thus,
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‘ Endorsement No. 7 viclates the above—referenced statutes and the
Leglslature s mandate that the State be “flnan01ally respon51ble
~and accountable for injuries occa51oned by culpable State
~action.” Moreover, under this analysis DOH Could never be
cﬁlpable for failing to properly maintain the State’s roadways,
its primary reason for existing.. |

“In construing any insurance policy, it is appropriate

‘to begin by considering whether the policy language is in accord

with West Virginia law.” ‘Adkins v. Meador, 201 W. Va. 148, 153,
494 S.E.Zd-915, 920 (1997) “The terms of the pollcy should be
construed in light of the language, purpose and.intent of the |
appliceble statﬁte._ Previeiohs_in an inseranee policy that ere

more restrictive than statutory requirements are void and

ineffective as against public policy.” Gibson v. Northfield

Ins., 631 S.E.2d 598 (W. Va. 2005), citing syl. pt. 2, Universal

Underwriters Ins. Co. v. Tavlor, 185 W. Va. 606, 408 S.E.2d 358

{198%1); syl, pt. 1, Bell V. State.Farm”Mut} Auto Ins..CoQ, 157 W,

Va. 623, 207 S.E.2d 147 (1974); syl. pt. 2, Johnson v.

Continental Casuaitv Co., 157 W. va. 572, 201 S.E.2d 292 {1973) .

| - Thus, by attempting to invoke the exclusionary
proviSlons of Endorsement No. 7, the DOH is attempting to exclude
from coverage that which is 1ts prlmary functlon, the maintenance
of the State’s roads and rlghts of way. Such an attempt violates

the public policy of this State. Accordingly, the trial court
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erred by not recognizing the restrlctive language of Endorsement

'No; 7 as v01d

VI. ‘RELIEF PRAYED FOR
For thé foregoing reaébns, Appellants pray that this
Court énter an order that:
| 1. Vacates the Wyoming County Clrcult Court’ s grant of
the DOH's Motion to DlSMlSS,

2. Vacates the Wyoming County Circuit Court’s ruling

~ that the DOH is entitled to sovereign immunity for the claims set

forth in Plaintiffs’ Comp;aint;
| 3. Deérees that Endorsement No. 7 to the State’s
llablllty insurance policy is to be strlctly construed;
| 4. Decrees ‘that Endozsement No. 7 to the State’s
llablllty lnsurance pollcy does not exclude coverage for the
DOH' 5 negllgent “fallure to inspect” and “failure'to make safe”
its rights'pf way and.waferways withih its rights of'way; and
5. Decrees that Endorsement No. 7 to the State’s
liability insurance pelicy is null énd void for being contrary to
West Virginia law and for being against public p¢iicy.
| Appellants further request all such'othér relief aé
this Court deems just and proper. |

Respectfully submitted this 4th day of March, 2009.
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